CALIFORNIA FISH AND GAME COMMISSION
STATEMENT OF PROPOSED EMERGENCY REGULATORY ACTION
Emergency Action to Amend Sections 27.60, 27.65, 27.82 and 28.27
Title 14, California Code of Regulations
Re: Changes to Lingcod Seasons, Size and Bag Limits (for Conformance with
Federal Regulations)

I. Statement of Facts Constituting the Need for Emergency Regulatory
Action

Emergency regulatory action by the Fish and Game Commission (Commission)
is needed to bring California’s sport fishing regulations (Sections 27.60, 27.65,
27.82 and 28.27, Title 14, CCR) for lingcod into conformance with recently
amended federal recreational groundfish rules scheduled to take effect April 1,
2004 (50 CFR Part 660). The federal action will increase the minimum size limit
of lingcod to 30 inches, reduce the bag limit to one fish per person, and prohibit
retention of lingcod in the months of November and December for California’s
recreational fishery. Current state and federal regulations establish a
recreational 24-inch minimum size limit and a two-fish daily bag limit for lingcod
that applies along all of the west coast. Seasonal regulations currently allow for
a 10-month recreational fishing season for lingcod in waters south of Cape
Mendocino, and a 12-month season north of Cape Mendocino to the California-
Oregon border.

In order for the state to conform its existing regulations to the new federal
regulations, the Commission will consider taking emergency action at its
teleconference meeting March 19, 2004. These changes need to be adopted on
an emergency basis because the normal rulemaking process would not provide
sufficient time for submission, review, and filing of the conforming regulations
with the Secretary of State before the change to federal regulations takes effect.
If the changes are not adopted, differing state and federal regulations would
apply to recreational fishing for lingcod, creating confusion for the public.
Moreover, it would create difficulty for Department of Fish and Game
(Department) enforcement staff who would be charged with enforcement of
conflicting regulations. The situation constitutes an emergency for which
regulatory change is needed immediately by the Commission for the preservation
of public welfare under authority of Section 240 of the Fish and Game Code.

Shared Management Authority

Under existing law, the federal Pacific Fishery Management Council (Council)
manages and regulates 82 species of groundfish including rockfish, lingcod,
California scorpionfish, some flatfish, and some sharks in waters off the states of
California, Oregon, and Washington (Magnuson-Stevens Sustainable Fisheries
Act, 16 U.S.C. 1851). Under California law, the Commission regulates sport
fishing in waters off California for all species, including both those managed



under federally adopted fisheries management plans (FMPs) and those which
are not.

Since both the Council and the Commission establish regulations for these 82
groundfish species, the Commission routinely acts to bring its sport fishing
regulations into conformance with federal regulations in response to changes in
federal rules governing groundfish or other species managed under federally
approved FMPs. Accordingly, the Commission provides input on management of
these species annually or as needed to the federal process through the state’s
representation on the Council. These conformance actions by the Commission
ensure that state and federal rules for these species are consistent and
enforceable. Most importantly, the federal regulations to which the state
conforms are enacted in order to ensure resource protection and sustainability,
which is in the interest not just of the federal fisheries agencies, but the state’s as
well.

Federal Management of Lingcod

Management of groundfish in recent years has focused primarily on species of
shelf rockfish and lingcod which have reduced population levels, prompting the
need for regulations that have restricted annual harvest levels, fishing seasons,
and fishing areas.

The lingcod stock off the coast of California, Oregon and Washington has been
formally designated as overfished by the National Oceanic and Atmospheric
Administration’s (NOAA) National Marine Fisheries Service (NMFS) and is
currently managed under a rebuilding plan to achieve recovery of the population.
A key element of the lingcod rebuilding plan is to constrain catches to a
restrictive annual harvest level, or Optimum Yield (OY), in order to allow the
stock to increase to a healthy size within a specified period of time. If excessive
take beyond allowable limits occurs in a given year, federal stock rebuilding goals
may fail to be met, which in turn could lead to further decline in the status of the
lingcod population. This OY and management measures designed to achieve
this prescribed catch level are adopted by the Council and implemented via
regulation by the NMFS.

Catches Exceed Allowable Limits

Recreational catch data now complete for 2003 shows allowable lingcod catches
were exceeded in this sector of the California fishery, as they were in 2002
(Table 1). The 2003 catch information was not available to state or federal
fishery managers when 2004 fishery regulations were adopted during the fall of
2003. Allowing continued excessive harvest of lingcod in California’s
recreational fishery in 2004 is inconsistent with federal policies for management
of overfished stocks.



TABLE 1 — Comparison of OYs and Acceptable Biological Catches (ABCs) with
reported catches, 2002-2003.

2002 2003
OY =577, ABC = 745 OY =651, ABC = 841
State Fishery Reported Catch (MT) | Reported Catch (MT)
California Commercial | 81 52
Recreational | 506 1000
Oregon Commercial | 82 96
Recreational | 92 64
Washington | Commercial | 94 107
Recreational | 197 51
Total 1052 1370

Following the high catches in 2002, a six-month seasonal closure was
implemented in 2003 to slow the take of lingcod in California’s recreational
fishery. However, despite the six-month closure, the California recreational
sector was again the principal cause of excessive coastwide catches in 2003.
Not only were these catches disproportionate relative to California’s share of the
coastwide QY, but in fact, in 2003, the California recreational catch alone
surpassed the entire coast’'s Acceptable Biological Catch (ABC) (Table 1). When
catches occur in excess of the ABC on any stock, it is considered “overfishing” as
these harvest rates are not sustainable. In the event that overfishing occurs on a
stock which is already declared as “overfished,” the stock recovery which is
required by federal law is at risk.

Although the coastwide QY for lingcod is not explicitly allocated by law between
the states or between the commercial and recreational fishery sectors, the
Council has allotted each state and sector a portion of the take. For the
California recreational fishery, in 2003, this allotment was 215 metric tons (MT).
However, the California recreational catch for 2003 totaled 1,000 MT nearly five
times this allotment. For 2004, the amount for the California recreational fishery
has been increased to 346.8 MT, reflecting improved recruitment and higher
stock biomass. Despite the increased allotment for 2004, other fishery sectors
again will be impacted if California’s recreational fishery continues to take more
than its share.

As a result of these impacts, and given the potential for additional impacts if
catches are not curtailed, the Department recommends that additional
management measures are needed to constrain the state’s recreational lingcod
catch for the remainder of 2004.




Federal Actions and Guidance

In February, the NMFS requested input from the Department on additional
management measures that would keep the California recreational catch within
the allotted level for 2004, in light of the newly-available 2003 catch data. The
Department responded with a letter to NMFS on February 18, 2004,
recommending a 30-inch minimum size limit and reduction to a 1-fish bag limit
beginning April 1, 2004. The Department recommended the measures as an
alternative to entirely prohibiting take in the recreational fishery to assure 2004
catches will remain under the coastwide OY value.

On March 9, 2004, NMFS published a Final Rule in the Federal Register
specifying that as of April 1, 2004, the minimum size limit for lingcod will be 30
inches and the daily bag limit will be one fish per person in federal waters off
California. The rule further states that:

“‘NMFS agrees that it is necessary to make revisions to the California recreational
fisheries management measures as soon as possible. Therefore, NMFS has
consulted with CDFG on potential regulatory revisions, and has determined that
additional restrictive regulatory measures are needed to protect lingcod.... Thus,
in order to effectively reduce recreational take of lingcod, both State and Federal
regulations need to be revised. NMFS discussed with CDFG how to revise both
State and Federal regulations to reduce recreational lingcod landings as quickly
as possible. Under California State law, State regulations may be changed on an
emergency basis to conform to Federal regulations. Thus, NMFS is revising
Federal regulations with this final rule, and CDFG is initiating its emergency
requlations process to alter recreational fisheries regulations....NMFS expects
that California will be able to make these changes by the end of March. If for
some reason California cannot make the anticipated changes in a timely manner,
NMFS will immediately initiate further changes in the groundfish fishery
regulations in order to keep the lingcod mortality under the lingcod QY for 2004”

(page 9).

At the Council meeting March 8-12 in Tacoma, Washington, the Council provided
a recommendation to NMFS supporting this action and also recommended a
prohibition on the take of lingcod for the months of November and December in
federal waters off California.

Projected Catch Savings

The Department anticipates that by increasing the minimum size limit to 30
inches, reducing the allowable daily bag limit to one lingcod per person, and
prohibiting take in the months of November and December, catches will be kept
below 346.8 MT in the California recreational fishery if implemented via
regulation by April 1, 2004. Based on available size, catch and sample data for



the recreational fishery in 2002 and 2003, the Department projects that the new
management measures, if effective by April 1, 2004 would result in a California
recreational catch of 290 MT.

Management measures in place in 2002 and 2003 resulted in an average annual
lingcod take in the California recreational fishery of 782 MT. However, in 2002,
the fishing season was 8 months long for areas of California south of Cape
Mendocino, and in 2003, the season was less than six months long in this region.
In 2004, fishing seasons for areas south of Cape Mendocino are set at 10
months in length, several months longer than recent years. This increased
fishing time also must be factored into the calculation of projected catch in 2004.
As a result, in order to keep catches under the 346.8 MT allotment, restrictive
measures are needed in order to produce catches that are well below half of the
average of 2002 and 2003 levels for April-December.

By applying only the reduction to a 1-fish bag limit during the April-December
2004 time period, projected catches in the recreational fishery would be reduced
to 695 MT, still more than double the allotted amount. This estimate was derived
from species composition data for the 2002 and 2003 California recreational
fishery collected as part of the Marine Recreational Fisheries Statistics Survey
(MRFSS).

Further applying the 30-inch minimum size limit between April 1 and December
31, 2004, is projected to result in 2004 catches of 334 MT, based on anticipated
catch savings of about 64 percent (Figure 1). This value was derived from
length-frequency data for the 2002 and 2003 California recreational fishery
collected as part of MRFSS.

Savings in catch anticipated to result from closing the fishing season in the
months of November and December, a time when lingcod begin spawning, is
projected to generate additional savings of 65 MT, resulting in a projected
recreational catch estimate of 269 MT.

Decision to Apply Mortality Estimates and “Buffers”

In the discussion above, if the November and December closure was not
included in the calculation of projected catch savings as described, it is
anticipated that catches would still be within the allotted level, with approximately
13 tons to spare. However, this does not account for any mortality which is
assumed to occur, to some degree, to fish that are taken and released alive in
the California recreational fishery. Based on a direct request from NMFS to
numerically account for this anticipated discard, the Department estimates this
value at 21 MT for 2004 once the season, bag and size limit changes are
instituted. This value was generated from an estimated mortality rate of five
percent (recommended by the Groundfish Management Team). Once this



mortality estimate is applied, the projected take in the 2004 California
recreational fishery totals 290 MT.

Furthermore, the Council strongly supported the two-month closure concept to
provide a “buffer” in the event that catches exceed the projections developed
from prior catches, and to provide for uncertainty in those projections. The
Department supports this recommendation based on the following:

1. Dramatically increased trends in catch per-unit-effort (CPUE) data from Marine
Recreational Fisheries Statistical Survey (MRFSS) field observations (Table 2)
have not been explicitly included in the catch projections for 2004 described
above. Preliminary data collected in the first few months of 2004 show a
continued increase in catch-per-unit-effort and it is likely this trend will extend
through the fishing season.

2. In the areas where lingcod catches are highest (between Cape Mendocino
and Point Conception), allowing fishing out to 30 fathoms for 6 months in 2004
will potentially provide anglers with more fishing area in which lingcod may be
taken. In prior years, 10-15 percent of sampled lingcod catch occurred in depths
between 20 and 30 fathoms. In areas south of Point Conception, in 2004 the
allowable bottom fishing depths extend to 60 fathoms, a substantial increase
from the 20-fathom limit in 2003. This increase in opportunity for access is
expected to increase catch rates in 2004 above 2002 and 2003 levels.

3. There is likely to be some lack of public awareness of and compliance with
new size and bag limits effective April 1, 2004, resulting in catches that have not
been accounted for.

4. The 1999, 2000 and 2001 lingcod year classes are significantly larger than
the nine previous year classes (1990-1998). In 2002 and 2003, the 1999 and
2000 year classes began entering the fishery. Substantial increases in catch per
unit effort (CPUE) in the most recent years likely reflect this increased
recruitment (Table 2). Because high recruitment also occurred in 2001, catch
rates in 2004 could easily exceed the rates observed in 2002 and 2003.

In light of past overages, the Council agreed that an adequate buffer is needed to
account for possible additional catches which may result from the factors
described above. This led to the Council’s recommendation of the additional two
month closure beyond the Department’s original recommendation for changes to
the minimum size and bag limit.

Change in Fillet Size Limit
Section 27.65, Title 14, CCR, allows recreational anglers to fillet fish aboard

vessels prior to returning to the dock. However, for fish that are subject to
minimum size limits on total length, a regulation establishing a minimum size limit



for fish fillets is needed. For lingcod, the current fillet minimum size limit is 16
inches, which corresponds to the allowable minimum total length size limit of 24
inches. Based on prior sampling data where total length and fillet length
information were tabulated and correlated, the Department proposes changing
the minimum fillet size limit for lingcod to 21 inches to ensure compliance with the
new 30-inch minimum size limit.

FIGURE 1
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TABLE 2

SAMPLER EXAMINED AND ANGLER REPORTED HARVESTED AND RELEASED PER DAY NUMBERS
OF COUNTED FISH SAMPLED FROM MARINE RECREATIONAL ANGLERS USING ALL GEAR BY
YEAR AND SUBREGION FOR ALL MODES OF FISHING IN ALL MARINE AREAS FOR CALIFORNIA
JANUARY-DECEMBER IN 2000-2003 FOR USER DEFINED GROUP - LINGCOD

SUBREGIONS
SOUTHERN CALIFORNIA NORTHERN CALIFORNIA
CPUE  Fish Anglers CPUE Fish Anglers
2000 0.02370 271 10897 0.12804 1221 9400
2001 0.03541 299 8009 0.11182 1078 9548
2002 0.11650 1850 14622 0.24693 2781 11209
2003 0.09377 1788 18181 0.30698 4030 13123

Il. Alternatives

In view of information currently possessed, no reasonable alternative considered
would be more effective in carrying out the purposes for which the action is
proposed or would be as effective and less burdensome to affected private
persons than the proposed action.

lll. Impact of Regulatory Action:

The potential for significant statewide adverse economic impacts that might result
from the proposed regulatory action has been assessed, and the following initial
determinations relative to the required statutory categories have been made:

(a)  Significant Statewide Adverse Economic Impact Directly Affecting
Businesses, Including the Ability of California Businesses to Compete with
Businesses in Other States:

The Council’s action, followed by Commission conforming action to
increase the size limit and decrease the bag limit, is anticipated to reduce
recreational take of lingcod in California. The proposed emergency action
is expected to have a coastwide economic impact affecting business,
although this is not expected to significantly affect the ability of California
businesses to compete with businesses in other states. Individual sport
fishermen and small businesses that service California’s ocean
sportfishing activities will be primarily impacted. Commercial passenger
fishing vessels (CPFVs) that rely in large part on taking passengers fishing
for rockfish and lingcod comprise the small business sector that will be
primarily impacted, in addition to other businesses which depend on



(b)

(c)

(d)

(e)
(f)
(9)

(h)

private boat and shore-based recreational angling opportunities such as
bait and tackle manufacturers.

California CPFV operators often target rockfish and lingcod during winter
months when resident and migratory game fishes are not as active or are
unavailable. Information from the National Marine Fisheries Service
(NMFS) estimates that anglers aboard CPFVs take roughly 58.4 percent
by number of all ocean rockfishes caught by all recreational fishermen in
California. Based on an NMFS survey of year 2000 angler expenditures,
total party boat charter fees paid annually by resident and nonresident
passengers amounted to about $64.1 million for California. However,
since recreational fishing usually entails catch of assorted bottom fish
species in the aggregate, it is difficult to estimate what portion of these
expenditures is due exclusively to availability of lingcod. Given that
recreational take of lingcod will still be allowed under the proposed
regulations, and other bag limits for other species of bottom fish will not
change, the Department estimates that the economic impact will be
negligible or imperceptible.

Impact on the Creation or Elimination of Jobs Within the State, the
Creation of New Businesses or the Elimination of Existing Businesses, or
the Expansion of Businesses in California: None.

Cost Impacts on a Representative Private Person or Business:

The agency is not aware of any cost impacts that a representative private
person or business would necessarily incur in reasonable compliance with
the proposed action.

Costs or Savings to State Agencies or Costs/Savings in Federal Funding
to the State: None.

Nondiscretionary Costs/Savings to Local Agencies: None.

Programs Mandated on Local Agencies or School Districts: None.

Costs Imposed on Any Local Agency or School District that is Required to
be Reimbursed Under Part 7 (commencing with Section 17500) of Division

4: None.

Effect on Housing Costs: None

IV. Plain English Policy Statement:

It has been determined that the adoption/amendment of these regulations may
affect small businesses. The Commission has drafted the regulations in Plain
English pursuant to Government Code sections 11342(e) and 11346.2(a)(1).



V. Authority and Reference:

The Fish and Game Commission proposes this emergency action pursuant to the
authority vested by Section 240 of the Fish and Game Code and to implement,
interpret, or make specific Section 240 of said Code.

VII. Section 240 Finding:

Pursuant to Section 240 of the Fish and Game Code, the Commission made the
finding that the adoption of this regulation is necessary for the immediate
preservation of the public peace, health and safety, or general welfare.
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Informative Digest (Plain English Overview)

Emergency regulatory action by the Commission is needed to bring California’s
sport fishing regulations for lingcod into conformance with recently amended
federal recreational groundfish rules scheduled to take effect April 1, 2004. The
federal action will increase the minimum size limit of lingcod to 30 inches, reduce
the bag limit to one fish per person, and prohibit retention in the months of
November and December for California’s recreational fishery. Current state and
federal regulations establish a recreational 24-inch minimum size limit and a two-
fish daily bag limit for lingcod that applies along all of the west coast, and
retention is currently allowed in all areas of the state in November and
December.

If the changes are not adopted, differing state and federal regulations would
apply to recreational fishing for lingcod which would create difficulty for
Department of Fish and Game (Department) enforcement staff who would be
charged with enforcement of conflicting regulations. The situation constitutes an
emergency for which regulatory change is needed immediately by the
Commission for the preservation of public welfare. Furthermore, allowing
continued excessive harvest of lingcod in California’s recreational fishery in 2004
would pose an immediate threat to this overfished species since new data shows
allowable catches in the recreational fishery were exceeded.

The Department anticipates that by increasing the minimum size limit to 30
inches, reducing the allowable daily bag limit to one lingcod per person, and
establishing a closed season (no retention) in the months of November and
December, catches will be kept to the allotted amount for the recreational fishery
if implemented via regulation by April 1, 2004. Based on available size, catch
and sample data for the recreational fishery in 2002 and 2003, it is estimated that
application of these new measures by April 1, 2004, would result in a California
recreational catch of 290 metric tons (MT), below the allotted amount of 346.8
MT for 2004.

Current state regulations allow recreational anglers to fillet fish aboard vessels
prior to returning to the dock. For lingcod, the current fillet minimum size limit is
16 inches, which corresponds to the allowable minimum size limit of 24 inches.
Based on prior sampling data where total length and fillet length information were
tabulated and correlated, the Department proposes changing the minimum fillet
size limit for lingcod to 21 inches to ensure compliance with the new 30-inch
minimum size limit.
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