Item No. 35
STAFF SUMMARY FOR DECEMBER 9-10, 2015
35. FISHERIES AT RISK
Today’s Item Information [ Action

Authorization to publish notice of 90-day emergency extension, and notice of intent to make
permanent fisheries at risk regulations.

Summary of Previous/Future Actions

e Today’s notice hearing Dec 9-10, 2015; San Diego

e Discussion hearing Feb 10-11, 2016; Sacramento

e Adoption hearing Apr 13-14, 2016; Santa Rosa
Background

(A) Consider and re-adopt emergency regulations regarding special measures for fisheries at
risk, Section 8.01, Title 14, CCR.

DFW and FGC staff are currently working together to formulate a regular rulemaking
proposal (see 35(B)) that will refine the approach and associated language based on
experience and feedback from the public, and with revisions to increase the efficacy of
the current emergency action. This action is set to expire on December 29, 2015 unless
FGC adopts a request for a 90-day extension, and files it with OAL the week prior to the
expiration. Pursuant to Section 11346.1(h), Government Code, OAL may approve not
more than two readoptions, each for a period not to exceed 90 days, of an emergency
regulation that is the same as or substantially equivalent to an emergency regulation
previously adopted by that agency. The readoption shall be permitted only if the agency
has made substantial progress and proceeded with formulating a full rulemaking within
the 180 days of the emergency.

Pursuant to the authority vested in it by Fish and Game Code Section 240, and for the
reasons set forth in the attached “Statement of Emergency Readoption,” FGC expressly
finds that the adoption of this regulation is necessary for the immediate conservation,
preservation, or protection of fish resources.

(B) Request for authorization to publish notice of intent to adopt permanent regulations
regarding special measures for fisheries at risk.

To ensure that California’s fisheries are protected now and in the future, DFW is
proposing that FGC make permanent the emergency regulations set forth in Section 8.01,
Title 14, CCR, as amended in the attached ISOR.

Significant Public Comments (N/A)
Recommendations (N/A)

Exhibits
1. (A) Statement of Emergency Action to Readopt
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Item No. 35
STAFF SUMMARY FOR DECEMBER 9-10, 2015

2. (A) Original Emergency Action

3. (A) DFW Memo Requesting Extension
4. (B) DFW presentation

5. (B) ISOR

Motion/Direction

35(A)

Moved by and seconded by that the Commission finds that
adopting the proposed 90-day extension of emergency regulations, as established in Section
8.01, is necessary for the retention of immediate process for temporarily closing rivers to
fishing while efforts are in place to make these regulations permanent.

35(B)
Moved by and seconded by that the Commission authorizes
publication of a notice of its intent to make permanent the addition of Section 8.01.
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FISH AND GAME COMMISSION
STATEMENT OF EMERGENCY ACTION
FOR RE-ADOPTION OF EMERGENCY REGULATIONS

Emergency Action to Re-adopt Section 8.01, Title 14, CCR,
Re: Fisheries at Risk

I. Request for Approval of Re-adoption of Emergency Regulations

In response to the continued extreme drought conditions, the Department of Fish
and Wildlife (Department) is requesting that the Fish and Game Commission
(Commission) extend the Department’s authority set forth in Section 8.01, Title
14 of the California Code of Regulations, to temporarily close fisheries that are
experiencing rapidly degrading environmental conditionsayithin waters of the
state. The Department requests that the Commissio dopt the emergency
regulations that went into effect on July 2, 2015 for itional period of 90
days while a Certificate of Compliance rulemaki onsideration.

Il. Emergency Regulation in Effect to Da

On January 17, 2014, Governor Edmund G. B Jr. proclaimed a State of

Emergency to exist in California due $© ht conditions. As part of the
declaration, the Governor ordered the : work with the Commission,
using the best available scien ether restricting fishing in
certain areas would becom ary and prudent as drought conditions
persist.

Over the next severaddn nvironmental conditions resulting from the
drought requires ions on fishing on parts of four rivers to protect
fish populations ingfuture opportunity. The Department and the

Commission dete
Department more e ,
water quality and qua conditions in California’s waters. As a result, on June
11, 2015, the Commission adopted emergency regulations which established a
process to temporarily close fisheries experiencing degraded environmental
conditions that may affect fish populations or their habitat within waters of the
state. The criteria set forth in these regulations are intended to ensure that
fisheries are protected under critical conditions stemming from the drought.

Since adoption of the emergency regulations the Department has implemented
one emergency fishing closure on state waters, of the lower Merced River, on
August 18, 2015. The Department used the criteria established in subsection (b)
of Section 8.01 to determine that a closure was warranted.

Following protocol, the Department held a public meeting in Merced prior to the
fishing closure. In addition, the Department provided the Commission the
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biological data used to justify the closure and made the data available to the
public on the Department’'s Emergency Fishing Closure webpage.

The Department and Commission are currently working together to formulate a
regular rulemaking proposal that will refine the approach and associated
language based on experience and feedback from the public, and with revisions
to increase the efficacy of this emergency action.

lll. Statement of Emergency

The hydrological conditions in 2015 deteriorated from the record low 2014
conditions. The Department of Fish and Wildlife (Department) continues to
evaluate and manage the changing impacts of drought on threatened and
endangered species and species of special concern, and to develop contingency
plans for state Wildlife Areas and Ecological Reserves tognanage reduced water
resources in the public interest.

d increased angling harvest
eggs and juvenile fish in these

populations into shrinking pool : Ditat making them easy prey for

disturbances within their abitat. When coupled Wlth drought-related
environmental stresse aS hlgh water temperature, low dlssolved oxygen,

Since 2014, the Dep as worked with the Commission using the best
available science, to dé ine whether restricting fishing in certain areas will
become necessary and prudent as drought conditions persist. The Department
and Commission have determined that a temporary approach is needed to give
the Department effective tools to respond more rapidly to deteriorating water
guality and quantity conditions in California’s waters for 2015 and early 2016.

V. Re-adoption Criteria
1) Same or Substantially Equivalent
Pursuant to Government Code Section 11346.1(h), the text of a re-adopted

regulation must be the “same or substantially equivalent” to the text of the
original emergency regulation. The proposed language for the re-adopted
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regulatory amendment is substantially the same as the language of the original
emergency regulation. The new rulemaking will seek to adjust the following:

e A consecutive 2-day exposure for dissolved oxygen (DO) levels addresses
natural variability and risk for juvenile and early life stages of fish

e The 50/500 rule addresses the effects on both the localized level for
smaller sub-populations and larger meta-population complexes

e A l4-day recovery for water temperature and DO accounts for natural
variability and fluctuations once the upper limits have been exceeded

(2) Substantial Progress

Government Code Section 11346.1(h) specifies that
agency must demonstrate that it is making “subst

emergency rulemaking

proceeded with due diligence” to comply with th lemaking provisions.
The Commission, at its December 10, 2015 sted by the
Department to authorize staff to file this e adopt, as well as file notice

Work on the emergency standard ha
determine longer term impacts which
Commissions intent to file a Cgiiificate mpliance in December. Due to the
statutory requirement for thg issiomto hear the proposed Certificate of

Compliance rulemaking af'}
is necessary for the Com
period of 90-days, f@
voted on at the

Est this first Emergency Readopt for a
3 second 90 day request which is proposed to be
h 15, 2016 teleconference.
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CALIFORNIA FISH AND GAME COMMISSION
STATEMENT OF PROPOSED EMERGENCY REGULATORY ACTION

Emergency Action to
Add Section 8.01,
Title 14, California Code of Regulations
Re: Special Measures for Fisheries at Risk due to Drought Conditions

Statement of Facts Constituting the Need for Emergency Regulatory Action

California continues to suffer under severe drought conditions with record low
snow packs in 2014 and 2015. In early 2014, Governor Edmund G. Brown Jr.
proclaimed a State of Emergency for California directing state officials to take all
necessary actions to prepare for the record level of drought conditions and also
signed an Executive Order redoubling state drought actions with additional
measures to strengthen the state’s response to drought. On April 1, 2015, the
Governor ordered state agencies to impose statewide mandatory water
restrictions that will save water, increase enforcement against water waste,
streamline the state's drought response, and invest in new drought resilient
technologies for California.

The hydrological conditions in 2015 are expected to deteriorate from the record
low 2014 conditions. The Department of Fish and Wildlife (Department)
continues to evaluate and manage the changing impacts of drought on
threatened and endangered species and species of special concern, and develop
contingency plans for state Wildlife Areas and Ecological Reserves to manage
reduced water resources in the public interest.

Statewide water quality and quantity in many systems is likely to be inadequate
to support fisheries as the summer progresses, resulting in impeded passage of
spawning fish, increased vulnerability to mortality from predation and
physiological stress, and increased angling harvest and/or hooking mortality.
Furthermore, survival of eggs and juvenile fish in these systems over the coming
months will be extremely low. The historically low water conditions will
concentrate coldwater fish populations into shrinking pools of cold water habitat
making them easy prey for illegal angling methods such as snagging, increased
hooking mortality due to legal catch and release, over-harvest, as well as other
human-related disturbances within their freshwater habitat. When coupled with
drought-related environmental stressors, such as high water temperature, low
dissolved oxygen, and severely reduced suitable habitat, these stressors can
seriously affect reproductive success and survival rates.

Since 2014, the Department has worked with the Fish and Game Commission
(Commission), using the best available science, to determine whether restricting
fishing in certain areas will become necessary and prudent as drought conditions
persist. The Department and the Commission have determined that a temporary
approach is needed to give the Department effective tools to respond more
rapidly to the deteriorating water quality and quantity conditions in California’s
waters for 2015.



Regulatory Proposal

Environmental conditions resulting from the drought may require temporary
restrictions on fishing to protect fish populations and sustain future opportunity.
These conditional changes may affect each waterbody and fish population
differently based on hydrological responses to the drought. Increased angling
mortality, harvest, and angling pressure are the key components used to
evaluate potential effects associated with degraded environmental conditions and
will need to be evaluated on a water by water basis and over time as conditions
change.

To ensure that fisheries are protected under critical conditions stemming from the
drought, the Department is proposing a set of triggers to guide fishing closure
and reopening decisions. The Department’s decision to close or open a water
will be based on the most current information available, collected by professional
staff trained in the associated fields. Criteria for evaluating aquatic conditions are
based on site-specific monitoring efforts with an emphasis on listed fish species,
species of special concern, and gamefish.

The following proposed criteria will be used to determine if an emergency fishing
closure or associated reopening is warranted:

Any water of the state not currently listed in Section 8.00 of these regulations
may be closed to fishing by the Department when the Director, or his or her
designee, determines one or more the following conditions have been met:

e Water temperatures in occupied habitat exceed 70° Fahrenheit for over
eight hours a day for three consecutive days.

¢ Dissolved oxygen levels in occupied habitat drop below 5 mg/L for any
period of time over three consecutive days.

e Fish passage is impeded or blocked for fish species that rely on migration
as part of a life history trait.

e Water levels for ponds, lakes and reservoirs drop below 10% of their
capacity.

e Adult breeding population levels are estimated to be below 500
individuals.

All waters closed pursuant to this section will be reopened by the Department
when the Director, or his or her designee, determines all of the following
conditions have been met:

e Water temperatures in occupied habitat do not exceed 70° Fahrenheit for
over eight hours a day for seven consecutive days.

e Dissolved oxygen levels in occupied habitat rise above 5 mg/L and are
maintained at that level for seven consecutive days.

e Fish passage is available and that no impediment exists to strand or
concentrate adults or juveniles during their migration.



e Water levels for ponds, lakes and reservoirs have recovered to greater
than 10% of their capacity.

e Adult breeding populations are estimated to be recovered to greater than
500 individuals.

Justification and associated data for closure and reopening decisions will be
provided to the Commission for any water that is subject to a fishing closure.

The Department and the Commission will work together to formulate a regular
rulemaking proposal that will refine the approach and associated language based
on experiences learned, feedback from the public, and revisions to increase the
efficacy of this emergency action.

Impact of Regulatory Action

The potential for significant statewide adverse economic impacts that might result
from the proposed regulatory action has been assessed, and the following
determinations relative to the required statutory categories have been made:

(@) Costs or Savings to State Agencies or Costs/Savings in Federal Funding
to the State:

None.
(b) Nondiscretionary Costs/Savings to Local Agencies:
None.
(c) Programs Mandated on Local Agencies or School Districts:
None.
(d) Costs Imposed on Any Local Agency or School District that is Required to
be Reimbursed Under Part 7 (commencing with Section 17500) of Division
4, Government Code:
None.
(e) Effect on Housing Costs:
None.
Authority and Reference
The Fish and Game Commission proposes this emergency action pursuant to the
authority vested by sections 200, 202, 205, 240, and 315 of the Fish and Game

Code and to implement, interpret, or make specific sections 200, 202, 205, 240,
and 315 of said Code.



Section 240 Finding

Pursuant to Section 240 of the Fish and Game Code, the Commission finds that
the adoption of this regulation is necessary for the immediate conservation,
preservation, or protection of birds, mammals, reptiles, or fish, including, but not
limited to, any nests or eggs thereof.



Updated Informative Digest (Plain English Overview)

California continues to suffer under severe drought conditions with record low snow
packs in 2014 and 2015. In early 2014, Governor Edmund G. Brown Jr. proclaimed a
State of Emergency for California directing state officials to take all necessary actions to
prepare for the record level of drought conditions and also signed an Executive Order
redoubling state drought actions with additional measures to strengthen the state’s
response to drought. On April 1, 2015, the Governor ordered state agencies to impose
statewide mandatory water restrictions that will save water, increase enforcement
against water waste, streamline the state's drought response, and invest in new drought
resilient technologies for California.

The hydrological conditions in 2015 are expected to deteriorate from the record low
2014 conditions. The Department of Fish and Wildlife (Department) continues to
evaluate and manage the changing impacts of drought on threatened and endangered
species and species of special concern, and develop contingency plans for state
Wildlife Areas and Ecological Reserves to manage reduced water resources in the
public interest.

Statewide water quality and quantity in many systems is likely to be inadequate to
support fisheries as the summer progresses, resulting in impeded passage of spawning
fish, increased vulnerability to mortality from predation and physiological stress, and
increased angling harvest and/or hooking mortality. Furthermore, survival of eggs and
juvenile fish in these systems over the coming months will be extremely low. The
historically low water conditions will concentrate coldwater fish populations into
shrinking pools of cold water habitat making them easy prey for illegal angling methods
such as snagging, increased hooking mortality due to legal catch and release, over-
harvest, as well as other human-related disturbances within their freshwater habitat.
When coupled with drought-related environmental stressors, such as high water
temperature, poor water quality, and severely reduced suitable habitat, these stressors
can seriously affect reproductive success and survival rates.

Since 2014, the Department has worked with the Fish and Game Commission
(Commission), using the best available science, to determine whether restricting fishing
in certain areas will become necessary and prudent as drought conditions persist. The
Department and the Commission have determined that a temporary approach is needed
to give the Department effective tools to respond more rapidly to the deteriorating water
guality and quantity conditions in California’s rivers and streams for 2015.

The following proposed criteria will be used to determine if an emergency fishing
closure or associated reopening is warranted:

Any water of the state not currently listed in Section 8.00 of these regulations may
be closed to fishing by the Department when the Director, or his or her designee,
determines one or more of the following conditions have been met:

e Water temperatures in occupied habitat exceed 70° Fahrenheit for over
eight hours a day for three consecutive days.



e Dissolved oxygen levels in occupied habitat drop below 5 mg/L for any
period of time over three consecutive days.

e Fish passage is impeded or blocked for fish species that rely on migration
as part of a life history trait.

e Water levels for ponds, lakes and reservoirs drop below 10% of their
capacity.

e Adult breeding population levels are estimated to be below 500
individuals.

All waters closed pursuant to this section will be reopened by the Department when
the Director, or his or her designee, determines all of the following conditions have
been met:

e Water temperatures in occupied habitat do not exceed 70° Fahrenheit for
over eight hours a day for seven consecutive days.

e Dissolved oxygen levels in occupied habitat rise above 5 mg/L and are
maintained at that level for seven consecutive days.

e Fish passage is available and that no impediment exists to strand or
concentrate adults or juveniles during their migration.

e Water levels for ponds, lakes and reservoirs have recovered to greater
than 10% of their capacity.

e Adult breeding populations are estimated to be recovered to greater than
500 individuals.

Justification and associated data for closure and reopening decisions will be provided to
the Commission for any water that is subject to a fishing closure.

The Department and the Commission will work together to formulate a regular
rulemaking proposal that will refine the approach and regulatory language based on
experiences learned, feedback from the public, and revisions to increase the efficacy of
this emergency action.

Benefits: The proposed regulation will provide benefits to the environment through the
conservation and preservation of listed species, species of special concern, and
gamefish populations.

The proposed regulations are neither inconsistent nor incompatible with existing state
regulations. The Legislature has delegated authority to the Commission to promulgate
sport fishing regulations (sections 200, 202, 205, 240, and 315 Fish and Game Code).

Pursuant to its June 11, 2015 meeting in Mammoth Lakes, the Fish and Game
Commission adopted the emergency action.



Regulatory Language
Section 8.01, Title 14, CCR is amended to read:

Section 8.01. Special GearProvistonsMeasures for Fisheries at Risk due to
Drought Conditions.

(a) In response to continued extreme drought conditions, the commission has
established a quick response process to temporarily close fisheries experiencing
degraded environmental conditions that may affect fish populations or their habitat
within waters of the state. The criteria set forth in subsections (b) and (c) are intended to
ensure that fisheries are protected under critical conditions stemming from the drought.
These criteria will be monitored in statewide inland fisheries, and they will be evaluated
on a water by water basis over time as conditions change.

(b) The department may close to angling any waters of the state not currently listed in
Section 8.00 of these requlations if the director, or his or her designee, finds one or
more of the following conditions have been met:

(A) Water temperatures in occupied habitat exceed 70° Fahrenheit for over eight hours
a day for three consecutive days

(B) Dissolved oxygen levels in occupied habitat drop below 5 mg/L for any period of
time over three consecutive days.

(C) Fish passage is impeded or blocked for fish species that rely on migration as part of
a life history trait.

(D) Water levels for ponds, lakes and reservoirs drop below 10% of their capacity.

(E) Adult breeding population levels are estimated to be below 500 individuals.

(c) Waters closed pursuant to subsection (b) shall be reopened by the department when
the director, or his or her designee, finds all of the following conditions have been met:
(A) Water temperatures in occupied habitat do not exceed 70° Fahrenheit over eight
hours a day for seven consecutive days

(B) Dissolved oxygen levels in occupied habitat rise above 5 mg/L and are maintained
at that level over seven consecutive days.

(C) Fish passage is available and no impediment exists to strand or concentrate adults
or juveniles during their migration.

(D) Water levels for ponds, lakes and reservoirs have recovered to greater than 10% of
their capacity.

(E) Adult breeding population levels are estimated to be recovered to greater than 500
individuals.

(d) It shall be unlawful to take fish in any waters of the state closed to angling pursuant
to this Section.

(e) Notification of department actions.

(1) The department shall maintain a list of closed waters of the state and update that list
on Wednesday of each week by 1:00 pm. In the event that water conditions change
later in the week, the fishing status for each specific water will not change until the day
following the next Wednesday. It shall be the responsibility of the angler to use the
telephone number provided on the department’s website to obtain the current status of
any water. The number to call for information is (916) 445-7600.

Note: Authority cited: Sections 200, 202-and-210, 205, 240, and 315, Fish and Game
Code. Reference: Sections 200, 202, 205-and-210, 240, and 315, Fish and Game Code.







State of California
Department of Fish and Wildlife

Memorandum

Date:

To:

From:

Subject:

November 16, 2015

Sonke Mastrup
Executive Director
Fish and Game Commission

Charlton H. Bonham
Director

Agenda Item for the December 9-10, 2015 Fish and Game Commission
Meeting Re: Request to Extend Existing Emergency Regulations
Establishing Measures for Fisheries at Risk due to Drought Conditions,
Section 8.01, Title 14, California Code of Regulations

In response to the continued extreme drought conditions, the Department of Fish
and Wildlife (Department) is requesting that the Fish and Game Commission
(Commission) extend the Department’s authority set forth in Section 8.01, Title 14
of the California Code of Regulations, to temporarily close fisheries that are
experiencing rapidly degrading environmental conditions within waters of the
state. The Department requests that the Commission readopt the emergency
regulations that went into effect on July 2, 2015 for an additional period of 90 days
while the regular rulemaking is under consideration.

On January 17, 2014, Governor Edmund G. Brown Jr. proclaimed a State of
Emergency to exist in California due to severe drought conditions. As part of the
declaration, the Governor ordered the Department to work with the Commission,
using the best available science, to determine whether restricting fishing in certain
areas will become necessary and prudent as drought conditions persist.

Over the next several months, environmental conditions resulting from the
drought requires temporary restrictions on fishing on parts of four rivers to protect
fish populations and sustain future opportunity. The Department and the
Commission determined that an approach was needed to give the Department
more efficient tools to provide quicker response to the deteriorating water quality
and quantity conditions in California’s waters. As a result, on June 11, 2015, the
Commission adopted emergency regulations which establish a process to
temporarily close fisheries experiencing degraded environmental conditions that
may affect fish populations or their habitat within waters of the state. The criteria
set forth in these regulations are intended to ensure that fisheries are protected
under critical conditions stemming from the drought.

Since adoption of the emergency regulations the Department has implemented
one emergency fishing closure on state waters. This emergency closure was
implemented on the lower Merced River on August 18, 2015. The Department
used the criteria established in subsection (b) of Section 8.01 to determine that a
closure was warranted.



Sonke Mastrup, Executive Director
Fish and Game Commission
November 16, 2015
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Following protocol, the Department held a public meeting in Merced prior to the
fishing closure. In addition, the Department provided the Commission the
biological data used to justify the closure and made the data available to the
public on the Department’s Emergency Fishing Closure webpage.

The Department and the Commission are currently working together to formulate
a regular rulemaking proposal that will refine the approach and associated
language based on experiences learned, feedback from the public, and revisions
to increase the efficacy of this emergency action.

If you have any questions regarding this item, please contact Stafford Lehr, Chief,
Fisheries Branch, via telephone at (916) 327-8840 or via e-mail at
Stafford.Lehr@wildlife.ca.gov.

Attachments

ec: Dan Yparraguirre, Deputy Director
Wildlife and Fisheries Division
dan.yparraguirre @wildlife.ca.gov

Stafford Lehr, Chief

Fisheries Branch

Wildlife and Fisheries Division
stafford.lehr@wildlife.ca.gov

Roger Bloom, Fisheries Program Manager
Fisheries Branch

Wildlife and Fisheries Division
roger.bloom@wildlife.ca.gov

Karen Mitchell, Senior Environmental
Scientist (Specialist)

Fisheries Branch

Wildlife and Fisheries Division

karen.mitchell@wildlife.ca.gov

Scott Barrow, Senior Environmental
Scientist (Specialist)

Regulations Unit

Wildlife and Fisheries Division

scott.barrow@wildlife.ca.qgov
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Fisheries at Risk
Proposed Regulatory Action
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Fish and Game Commission Meeting
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Overarching Goal

To ensure that fisheries are
protected from increased angling
mortality, harvest, and angling
pressure under critical
environmental conditions.



Problem Statements

* Environmental conditions resulting in degraded
habitat quality and/or extremely low population
Size may require temporary restrictions on
fishing to protect fish populations and sustain
future opportunity

 The Department needs a quick response
process to temporarily close fisheries
experiencing degraded habitat quality and or
guantity or extremely low population size within
waters of the state



Proposed Solution

Department may close any water when
established criteria have been met

Decisions based on current information
collected by trained staff

Emphasis on listed fish species, species of
special concern, and gamefish

Justification for any closure will be provided
to the Commission



Criteria for Fishing Closures

Any water may be closed to fishing when
one or more the following conditions have
been met:

— Water temperatures exceed 70°F for
over eight hours a day for three
consecutive days

— Dissolved oxygen levels drop below 5
mg/L for any period of time over two
consecutive days



Criteria for Fishing Closures

— Fish passage Is impeded or blocked for
fish species that rely on migration as part
of a life history trait

— Water levels for ponds, lakes and
reservoirs drop below 10% of capacity

— Adult breeding population levels are
estimated to be below 50 individuals for a
subpopulation and 500 for a standard or
meta-population



Re-opening Criteria

 Waters closed to fishing will be reopened
when the initial closure-based criteria are no
longer met; and

 Water temperatures do not exceed 70°F
for over eight hours a day for 14
consecutive days

DO levels remain above 5 mg/L for 14
consecutive days



Changes from
Emergency Regulations

e A consecutive two day exposure for DO
addresses natural variability and risk for juvenile
and early life stages of fish

 The 50/500 rule addresses the effects on both
the localized level for smaller sub-populations
and larger meta-population complexes

A 14 day recovery for water temperature and DO
accounts for natural variability and fluctuations
once the upper limits have been exceeded



Questions / Thank You




STATE OF CALIFORNIA
FISH AND GAME COMMISSION

INITIAL STATEMENT OF REASONS FOR REGULATORY ACTION

(Pre-publication of Notice Statement)

Add Section 8.01,
Title 14, California Code of Regulations

Re: Special Measures for Fisheries at Risk due to Drought Conditions
Date of Initial Statement of Reasons:  August 21, 2015

Dates and Locations of Scheduled Hearings:

Notice Hearing: Date:
Location:

Discussion Hearing: Date:

Adoption Hearing: April 14, 2015

anta Rosa

e 2014. In early 2014, Governor Edmund G. Brown
ate of Emergency for California directing state officials

actions with additional measures to strengthen the state’s response to
drought. On April 1, 2015, the Governor ordered state agencies to impose
statewide mandatory water restrictions that will save water, increase
enforcement against water waste, streamline the state's drought response,
and invest in new drought resilient technologies for California.

California’s hydrological conditions are expected to deteriorate from the
record low 2014 conditions in the near future. The Department of Fish
and Wildlife (Department) continues to evaluate and manage the changing
impacts of drought on threatened and endangered species and species of
special concern, and develop contingency plans for state Wildlife Areas
and Ecological Reserves to manage reduced water resources in the public
interest.



Statewide water quality and quantity in many systems is likely to be
inadequate to support fisheries as the summer progresses, resulting in
impeded passage of spawning fish, increased vulnerability to mortality
from predation and physiological stress, and increased angling harvest
and/or hooking mortality. Furthermore, survival of eggs and juvenile fish
in these systems over the coming months will be extremely low. The
historically low water conditions will concentrate coldwater fish populations
into shrinking pools of cold water habitat making them easy prey for illegal
angling methods such as snagging, increased hooking mortality due to
legal catch and release, over-harvest, as well as other human-related
disturbances within their freshwater habitat. When coupled with drought-
related environmental stressors, such as high water temperature, low
dissolved oxygen, and severely reduced suiji@ble habitat, these stressors

whether restricting fishing in certa
prudent as drought conditions persi
Commission have determifedith

Department effective tools more rapidly to the deteriorating
water quality and quaati

will become necessary and
he Department and the

ently based on hydrological responses to the
angling mortality, harvest, and angling pressure are

degraded environmental conditions and will need to be evaluated on a
water by water basis and over time as conditions change.

To ensure that fisheries are protected under critical conditions stemming
from the drought, the Department is proposing a set of triggers to guide
fishing closure and reopening decisions. The Department’s decision to
close or open a water will be based on the most current information
available, collected by professional staff trained in the associated fields.
Criteria for evaluating aquatic conditions are based on site-specific
monitoring efforts with an emphasis on listed fish species, species of
special concern, and gamefish.

The following proposed criteria will be used to determine if a fishing
closure or associated reopening is warranted:
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(b)

Any water of the state not currently listed in Section 8.00 of these
regulations may be closed to fishing by the Department when the
Director, or his or her designee, determines one or more the following
conditions have been met:

e Water temperatures in occupied habitat exceed 70° Fahrenheit for
over eight hours a day for three consecutive days.

e Dissolved oxygen levels in occupied habitat drop below 5 mg/L for
any period of time over three consecutive days.

e Fish passage is impeded or blocked for fish species that rely on
migration as part of a life history trait.

e Water levels for ponds, lakes and re
their capacity.

e Adult breeding population lev
individuals.

oirs drop below 10% of

d to be below 500

All waters closed pursuant to th
Department when the Dikector, or

tion will be reopened by the
or her designee, determines all of

e adults or juveniles during their migration.
3 for ponds, lakes and reservoirs have recovered to

e Adult breeding populations are estimated to be recovered to greater
than 500 individuals.

Justification and associated data for closure and reopening decisions will
be provided to the Commission for any water that is subject to a fishing
closure.

Authority and Reference Sections from Fish and Game Code for
Regulation:

Authority: Sections 200, 202, 205, 240 and 315, Fish and Game Code.

Reference: Sections 200, 205, 240, and 315, Fish and Game Code.
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VI.

(€)

(d)

(€)

Description of Reasonable Alternatives to Re

(@)

(b)

()

Specific Technology or Equipment Required by Regulatory Change:
None.

Identification of Reports or Documents Supporting Regulation Change:
None.

Public Discussions of Proposed Regulations Prior to Notice Publication:
No public meetings are scheduled prior to the notice publication. The 45-

day public notice comment period provides adgguate time for review of the
proposed changes.

Alternatives to Regulation Chan
No alternatives were identified.
No Change Alternative:

The no change altgpnat
Consideration @ Q

would leave existing regulations in place.

implementing the statutory policy or other provision of law.

Mitigation Measures Required by Regulatory Action:

The proposed regulatory action will have no negative impact on the environment;
therefore, no mitigation measures are needed.

Impact of Regulatory Action:

The potential for significant statewide adverse economic impacts that might result
from the proposed regulatory action has been assessed, and the following initial
determinations relative to the required statutory categories have been made:

(@)

Significant Statewide Adverse Economic Impact Directly Affecting
4



(b)

(€)

(d)

(e)

Businesses, Including the Ability of California Businesses to Compete with
Businesses in Other States:

The proposed action is not anticipated to have a significant statewide
adverse economic impact directly affecting business, including the ability
of California businesses to compete with businesses in other states
because the expected impact of the proposed regulations on the amount
of fishing activity is anticipated to be minimal relative to recreational
angling effort statewide.

Impact on the Creation or Elimination of Jobs Within the State, the
Creation of New Businesses or the Elimination of Existing Businesses, or
the Expansion of Businesses in California; Bepefits of the Regulation to
the Health and Welfare of California Reside Worker Safety, and the
State’s Environment:

The expected impact of the propos i the amount of fishing
[ lonal angling effort

S not anticipate any impacts on
eation of new business, the
elimination of existing busi nsion of businesses in
California.

The Commission ¢ efits to the health and welfare of
California reside & portunities for a salmon and trout sport
fishery encourages

of a nutritious food.

The Cag ot anticipate any non-monetary benefits to worker
safet

The Com anticipates benefits to the environment by the
sustainable agement of California’s sport fishing resources.

Cost Impacts on a Representative Private Person or Business:

The agency is not aware of any cost impacts that a representative private
person or business would necessarily incur in reasonable compliance with
the proposed action.

Costs or Savings to State Agencies or Costs/Savings in Federal Funding
to the State:

None.

Nondiscretionary Costs/Savings to Local Agencies:
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VII.

None.

)] Programs Mandated on Local Agencies or School Districts:
None.

(9) Costs Imposed on Any Local Agency or School District that is Required to
be Reimbursed Under Part 7 (commencing with Section 17500) of
Division 4, Government Code:

None.

(h) Effect on Housing Costs:

None.

Economic Impact Assessment:

minimized disruptions to recreatio Vities and the economy of the immediate
surrounding locales. Clos € i
finstances, anglers can shift to other areas
of the river that remaipfop iti ly, other recreational activities such as

rafting, hiking, and swi
potential losses iaguisi ending to the local economies. However, to derive

pact from shifts in effort was not formally
ent quantitative analysis. Estimates of future
economic impactsia e with the assumption that anglers would not substitute

the year.

Impacts of Potential Closures:

Economic impact assessments of past emergency closures provide reasonable
estimates of the potential impact of future closures under the proposed
regulations. In 2013, a combined emergency closure of the lower American
River, Russian River, and a combined coastal area consisting of portions of
North Coast, Central Coast and South Central District Low Flow Restricted Areas
were in effect for up to three months. In 2014 and 2015, emergency closures
along of a portion of the Merced River were put into effect for up to five months.
Additionally a hypothetical 2016 seasonal closure of the Klamath River Basin
(~50% of the available area) was used to model potential impacts of large
watershed closure. Table 1 presents a comparison of the above economic
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impact assessments to illustrate the potential low-, mid- and high-economic
impact of potential closures under Section 8.01.

Table 1. Economic Impact of Potential Closures (2015%)

‘ Year Affected Area Angler Spending  Total Output Loss Job Loss
2013  American River -$77,000 -$93,000 -1.9
2013  Russian River -$24,000 -$29,000 -0.6
2013 Coastal Low-Flow Areas -$34,000 -$41,000 -0.8
2014 Merced River -$1,300 -$1,500 -0.03
2015 Merced River -$1,000 -$1,200 -0.02
2016 Klamath River -$1,000,000 -$1,040,000 -21.3

The Merced River 2014 and 2015 closures r.
economic output loss estimate of $1,200
lost for each closure.

The 2013 Russian River closure oc

lted in a relatively low total
500 with less than one job

$24,000 drop in angler spending r g in a mid-range total output loss
' the three month closure period.

The concurrent 2013 coasté res resulted in a slightly higher

total economic outp S 534,500 with less than one job lost.
e The American Ri ing the same time, resulted in a higher
estimated los with an associated $77,000 drop in
angler spending igher total output loss of $93,000 and
about t
e The 201 amath River Basin closure is projected to result in
the los gler trips with an associated $1,000,000 drop in angler

A. Effects of the Regulation on the Creation or Elimination of Jobs

The Commission does not anticipate significant adverse impacts on the creation

or elim

ination of jobs to be precipitated by temporary closures of isolated inland

fisheries.

The potential impacts of a short-term closure were estimated to result in the loss

of less

than one job loss at the low end to a high impact of up to 21 jobs loss

depending upon area, duration and location of the potential closure. However

overall, the number of visitors and thus probable visitor expenditures in the
fisheries areas is expected to decline for the closure period but most often,
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significant impacts on job creation or elimination is not likely to occur given the
short time period and lags in employment level adjustment.

B. Effects of the Regulation on the Creation of New Businesses or the
Elimination of Existing Businesses

The projected loss in angler spending for a freshwater closure is estimated to
range from $1,000 to $1,000,000. This spending loss is associated with a drop in
total economic output as each dollar spent is passed through the economy in the
range of $1,200 to $1,040,000. This estimated output loss would be shared by a
number of businesses over several months, such that it is not anticipated to
constitute sufficient impact to trigger the creation of new businesses or
elimination of existing businesses.

C. Effects of the Regulation on the Expansi usinesses in California
The projected loss in angler spending for
range from $1,000 to $1,000,000. This ndingyloss is asSociated with a drop in
i sed through the economy in the
output loss would be shared by a
number of businesses over more §i al such that it is not anticipated to
constitute sufficient impact to trigge i new businesses.

Benefits of the ti p the Health and Welfare of California
Residents:

wildlife resources thaf'depend upon them. Trout and salmon are a nutritious food
source and increasing inland sport fishery opportunities encourages consumption
of this nutritious food. Sport fishing also contributes to increased mental health
of its practitioners as fishing is a hobby and form of relaxation for many. Sport
fishing also provides opportunities for multi-generational family activities and
promotes respect for California’s environment by younger generations, the future
stewards of California’s natural resources.

Benefits to the Environment:

The Commission anticipates benefits to the environment through the protection
of aquatic and riparian habitats and the fish and wildlife resources that depend
upon them. Stream flows in many systems are inadequate to allow passage of
spawning anadromous fish, increasing their vulnerability to mortality from
predation, physiological stress, and fishing. Furthermore, survival of eggs and
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juvenile fish in these systems is likely to be extremely low in higher temperature
waters. Under these extreme conditions, conservation and protection of the
juvenile fish populations will protect as many adult fish as possible. It is the policy
of the state to encourage the conservation, maintenance, and utilization of the
living resources of the inland waters under the jurisdiction and influence of the
state for the benefit of all its citizens and to promote the development of local
California fisheries. The objectives of this policy include, but are not limited to,
the maintenance of sufficient populations of all species of aquatic organisms to
ensure their continued existence and the maintenance of a sufficient resource to
support a reasonable sport use, taking into consideration the necessity of
regulating individual sport fishery bag limits in the quantity that is sufficient to
provide a satisfying sport.

Benefits to Worker Safety: The Commission do
worker safety because the proposed regulation
conditions.

ot anticipate benefits to
ot impact worker




Informative Digest/Policy Statement Overview

California continues to suffer under severe drought conditions with record low snow
packs since 2014. In early 2014, Governor Edmund G. Brown Jr. proclaimed a State of
Emergency for California directing state officials to take all necessary actions to prepare
for the record level of drought conditions and also signed an Executive Order redoubling
state drought actions with additional measures to strengthen the state’s response to
drought. On April 1, 2015, the Governor ordered state agencies to impose statewide
mandatory water restrictions that will save water, increase enforcement against water
waste, streamline the state's drought response, and invest in new drought resilient
technologies for California.

from the record low 2014
ildlife (Department)

rought on threatened and
p contingency plans for
ater resources in the

California’s hydrological conditions are expected to deterior
conditions in the near future. The Department of Fish an
continues to evaluate and manage the changing impa
endangered species and species of special concer
state Wildlife Areas and Ecological Reserves to
public interest.

Statewide water quality and quantity in many syst |s likely to be inadequate to

{ |mpeded passage of spawning
fish, increased vulnerability to mortality fron
increased angling harvest and/or i ality. urthermore survival of eggs and

historically low water conditiofi§ e coldwater fish populations |nto
shrinking pools of cold water em easy prey for illegal angling methods
such as snagging, incre g mortallty due to legal catch and release, over-
harvest, as well as o ed disturbances within their freshwater habitat
When coupled wit ed environmental stressors, such as high water
temperature, low disS n, and severely reduced suitable habitat, these
stressors can seriously productive success and survival rates

Since 2014, the Department has worked with the Fish and Game Commission
(Commission), using the best available science, to determine whether restricting fishing
in certain areas will become necessary and prudent as drought conditions persist. The
Department and the Commission have determined that an approach is needed to give
the Department effective tools to respond more rapidly to the deteriorating water quality
and quantity conditions in California’s waters.

Regulatory Proposal

Environmental conditions resulting from the drought may require temporary restrictions
on fishing to protect fish populations and sustain future opportunity. These conditional
changes may affect each waterbody and fish population differently based on
hydrological responses to the drought. Increased angling mortality, harvest, and
angling pressure are the key components used to evaluate potential effects associated
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with degraded environmental conditions and will need to be evaluated on a water by
water basis and over time as conditions change.

To ensure that fisheries are protected under critical conditions stemming from the
drought, the Department is proposing a set of triggers to guide fishing closure and
reopening decisions. The Department’s decision to close or open a water will be based
on the most current information available, collected by professional staff trained in the
associated fields. Criteria for evaluating aquatic conditions are based on site-specific
monitoring efforts with an emphasis on listed fish species, species of special concern,
and gamefish.

The following proposed criteria will be used to determine if a fishing closure or
associated reopening is warranted:

Any water of the state not currently listed in Sectio of these regulations may

his or her designee,

e Water temperatures in occupied habitat
hours a day for three consecutive
e Dissolved oxygen levels in occup
time over three consecutive days.
e Fish passage is impede
of a life history trait.
e Water levels for ponds
e Adult breeding p i

0° Fahrenheit for over eight
elow 5 mg/L for any period of
fish species that rely on migration as part

rvoirs drop below 10% of their capacity.
els are estimated to be below 500 individuals.

All waters clos€et
the Director, or hi
been met:

his section will be reopened by the Department when
gnee, determines all of the following conditions have

e Water temperatures in occupied habitat do not exceed 70° Fahrenheit for over
eight hours a day for seven consecutive days.

e Dissolved oxygen levels in occupied habitat rise above 5 mg/L and are
maintained at that level for seven consecutive days.

e Fish passage is available and that no impediment exists to strand or concentrate
adults or juveniles during their migration.

e Water levels for ponds, lakes and reservoirs have recovered to greater than 10%
of their capacity.

e Adult breeding populations are estimated to be recovered to greater than 500
individuals.

Justification and associated data for closure and reopening decisions will be provided to
11



the Commission for any water that is subject to a fishing closure.

<<&
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Regulatory Language
Section 8.01, Title 14, CCR is added to read:

Section 8.01. Special GearProvisions{Repealed]Measures for Fisheries at Risk
due to Drought Conditions.

(a) In response to continued extreme drought conditions, the commission has
established a quick response process to temporarily close fisheries experiencing
degraded environmental conditions that may affect fish populations or their habitat
within waters of the state. The criteria set forth in subsections (b) and (c) are intended to
ensure that fisheries are protected under critical conditions stemming from the drought.
These criteria will be monitored in statewide inland fisheries, and they will be evaluated
on a water by water basis over time as conditions change.
(b) The department may close to angling any waters of t
Section 8.00 of these regulations if the director, or his
more of the following conditions have been met:
(A) Water temperatures in occupied habitat exce 0° Fahre
a day for three consecutive days

(B) Dissolved oxygen levels in occupied habita low 5 mg/L for any period of
time over three consecutive days.

ate not currently listed in
designee, finds one or

it for over eight hours

(C) Fish passage is impeded or blocked§ork that rely on migration as part of
a life history trait.

(D) Water levels for ponds, lakes a S drop below 10% of their capacity.

(E) Adult breeding population | ated to be below 500 individuals.

the director, or his or her desighe: ot the following conditions have been met:
(A) Water temperatures.

(D) Water levels for ponds, lakes and reservoirs have recovered to greater than 10% of
their capacity.

(E) Adult breeding population levels are estimated to be recovered to greater than 500
individuals.

(d) It shall be unlawful to take fish in any waters of the state closed to angling pursuant
to this Section.

(e) Notification of department actions.

(1) The department shall maintain a list of closed waters of the state and update that list
on Wednesday of each week by 1:00 pm. In the event that water conditions change
later in the week, the fishing status for each specific water will not change until the day
following the next Wednesday. It shall be the responsibility of the angler to use the
telephone number provided below or go to the department’s website at
https://www.wildlife.ca.gov/Reqgulations to obtain the current status of any water. The
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https://www.wildlife.ca.gov/Regulations

number to call for information is (916) 445-7600.
Note: Authority cited: Sections 200, 202-ard-210, 205, 240, and 315, Fish and Game
Code. Reference: Sections 200, 202, 205-anrd-210, 240, and 315, Fish and Game Code.
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